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Court of Appeals of the District of Columbia. 


No. 3051. 

Henry C. Staub et al., Appellants, 

vs. 

Millard F. Staub et al. 


a Supreme Court of the District ol Columbia. 

In Equity. No. 34518. 

Henry C. Staub, William ,T. Staub, Catherine Perry, Emma L. 
Godey, Jane A. Godev, Charles L. Staub, and Mary C. Reed, 

Plaintiffs, 

vs. 

Millard F. Staub, Clifton Murray Deener, and John C. 

Thompson, Executor, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the Citv of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit. 


1 Bill for Partition. 

Filed August 3, 1916. 

In the Supreme Court of the District of Columbia. 

Equity. No. 34518. 

Henry C. Staub, William J. Staub, Catherine Perry, Emma L. 
Godey, Jane A. Godey, Charles L. Staub, and Mary C. Heed, 

Plaintiffs, 

vs. 

Millard F. Staub, Clifton Murray Deener, and John C. 

Thompson, Executor, Defendants. 

The plaintiffs, Henry C. Staub, William J. Staub, Catherine Peny, 
Emma L. Godey, Jane A. Godey, Charles L. Staub, and Mary C. 
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Reed, file this, their bill of complaint, and respectfully show to the 
Court as follows:— 

1. That Henry C. Staub, William J. Staub, Catherine Perry, 
Emma L. Godev, Jane A. Godey, and Charles L. Staub are citizens of 
the United States and residents of the District of Columbia. Marv C. 

V 

Reed is a citizen of the United States and a resident of the State of 
Maryland. The plaintiffs bring this suit in their own right. 

2. The defendants, Millard F. Staub, Clifton Murray Deener and 
John A. Thompson, Executor, are citizens of the United States and 
residents of the District of Columbia. The defendants, Millard F. 
Staub and Clifton Murray Deener are sued in their own right and as 
devisees under the will of the late Sarah J. McNeir. John A. Thomp¬ 
son, executor, is sued as executor of the will of Sarah J. McNeir, 
deceased. 

3. That on the 9th day of April, A. D., 1878, one Jacob F. 

2 Staub executed and delivered a certain deed which is dulv re- 

• 

corded among the Land Records of the District of Columbia 
in Liber 885 at Folio 171, a copy whereof is hereto attached as Ex¬ 
hibit “A” and prayed to be read and considered as a part of this 
petition. The said Jacob F. Staub died on the 8th day of January, 
1892. 

4. That all of the grantees mentioned in the deed set out in para¬ 
graph three of this petition survived the said Jacob F. Staub. the said 
Catherine Staub having died intestate on or about the 9th day of 
May, 1898, without issue; said Margaret E. Staub, having died intes¬ 
tate on or about the 10th day of November, 1903, without i«sue; the 
said Mary A. Godey, having died intestate on or about the 27th day of 
August, 1908, leaving as her heirs at law Catherine Perry, Emma L. 
Godey and Jane A. Godev; the said Louise Staub, having died intes¬ 
tate on or about the 1st day of March, 1910, without issue: and the 
said Sarah J. McNeir, having died testate in the District of Columbia, 
on or about the 5th day of June, 1916, without issue, but leaving a 
will in which she deviled all of her property to the defendants, 
Millard F. Staub and Clifton Murray Deener, and in which she ap¬ 
pointed the defendant, John A. Thompson, executor thereof, a copy 
of which will is hereto attached a« Exhibit “B” and prayed to be 
read and considered as a part hereof. 

5. That under the terms of the deed set out in paragraph three of 
this petition, the grantees therein at the death of said Jacob F. Staub 
became possessed of the fee to said real estate described in said deed; 
that the plaintiffs and the defendant, Millard F. Staub, are the heirs 
at law of the grantees mentioned in said deed. 

6. The plaintiffs are advised that by proper construction of the said 

deed hereto attached as Exhibit “A”, thev and the defendants, 

3 Millard F. Staub and Clifton Murray Deener, are the owners 
in common of the real estate described in said deed. 

7. That since the death of the said Louise Staub, on or about the 
1st day of March, 1910, the said Sarah J. McNeir has collected and 
appropriated to her own use the rents and profits arising from the 
real estate set out in this bill and has failed to account to the plain¬ 
tiffs for their interest in said rents and profits. The plaintiffs avera 
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that the said Sarah J. McNeir since the date last aforesaid has oc¬ 
cupied one of the houses in question, the reasonable rental value of 
which was and is Fifteen Dollars ($15.00) per month; that the other 
house has been rented by said Sarah J. McNeir from the date afore¬ 
said and from which she has received as rental the sum of about 
$12.50 per month. The plaintiffs are advised that they are entitled 
to an accounting from said Sarah J. McNeir or her executor of the 
said rents and profits to the extent of their interest in the property 
aforesaid. 

8. The plaintiffs further aver that the real estate described herein 
is incapable of partition in kind and that in order to secure their in¬ 
terests therein, it will be necessary to sell the same and distribute the 
proceeds of sale to the parties hereto as their interest may appear. 
The value of the real estate involved is about $3,000.00. 

The premises considered, the plaintiffs pray: — 

1. That process may issue out of this Court directed to the defend¬ 
ants, requiring them to appear and answer this petition. 

2. That a decree of this Court may be passed directing the parti¬ 
tion of the property hereinbefore described. 

3. That a trustee or trustees may be appointed by this 
4 Court to sell said real estate and distribute the proceeds as the 
interest of the parties hereto may appear. 

4. That the defendant, John A. Thompson, as executor of the 
estate of Sarah J. McNeir, be required to account for the rents and 
profits of the real estate involved herein received by his testatrix from 
the 1st of March, 1910. 

And for such other and further relief as to the Court may seem 
just and proper. 

WILLIAM J. STAUB. 

CHARLES L. STAUB. 

EMMA L. GODEY. 

M. KATHARINE PERRY. 

JANE A. GODEY. 

MARY C. REED. 

HENRY C. STAUB. 

I, Henry C. Staub, one of the plaintiffs in the above entitled cause, 
on oath state that I have read the foregoing petition and know the 
contents thereof; that the matters and things therein stated as of my 
personal knowledge are true and those stated upon information and 
belief, I believe to be true. 

HENRY C. STAUB. 

Subscribed and sworn to before me this 7th day of July, 1916. 
[seal.] HARRY C. ROBB, 

Notary Public, D. C. 

A. E. L. LECKIE, 

JOSEPH W. COX, 

JOSEPH T. SHERIER, 

For Pl’t’fs Nos. 1, 3, 4, 5, and 7. 

CLINTON R. COLVIN, 

Attorney for Plaintiffs Nos . 2 and 6. 
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5 Exhibit “A.” 

Recorder of Deeds. 

Liber 885. Folio 171. 

12 m. 

Recorded April 9th, 1878. 

Deed. 


Jacob F. Staub 
to 

Mary A. Godey et al. 

This Indenture made this Ninth day of April in the year of our 
Lord eighteen hundred and seventy eight, between Jacob F. Staub, 
of Georgetown in the District of Columbia, of the first part and Mary 
A. Godey, Catherine Staub, Margaret E. Staub, Sarah I. McNeir and 
Louise Staum, his Sisters, of the same place of the second part—wit¬ 
nessed : 

That the said Jacob F. Staub, in consideration of the natural love 
and affection he bears to his said Sisters, parties of the second part, 
and in further consideration of the sum of ten dollars, lawful money to 
him in hand paid by his said Sisters, at or before the execution of these 
presents, (the receipt of which is here acknowledged) has granted, 
bargained and sold, aliened released and confirmed, and by these 
presents does grant bargain and sell alien release and confirm to the 
said parties of the second part his said Sisters, as joint tenants, for 
and during the term of their natural lives and the life of the longest 
liver, the following described real estate lying and situated in said 
Georgetown in said District viz: 

First. All that part of Lot numbered twenty-five in Beatty and 
Hawkins Addition to said Georgetown, which is described as follows, 
to-wit: 

Beginning for the same at the south west corner of said Lot on the 
east side of High Street, and running thence northwardly along said 
east line of High Street eighteen (18 ft.) feet, thence east in 
6 a line parallel with the north and south boundary lines of said 
Lot one hundred and thirty (180) feet to the rear line of said 
lot, thence south along said rear line eighteen (18) feet, to the south 
boundary line of said lot, and thence west along said south bound¬ 
ary line one hundred and thirty (180) feet to the point of be¬ 
ginning, being the same premises conveyed to said Staub by Deed 
from Wm. H. Chamberlain dated April 5, L873, and recorded in 
Liber N. W. 714—folio 229. of the Land Record for said District. 

Second. All that part of lot numbered twenty five in Beatty and 
Hawkins Addition aforesaid, which is described as follows: 

Beginning for the same at a point in the east line of High St., dis- 
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tant 18 feet north from north west corner of said lot No. 25, and 
running thence northwardly along said line of High Street, 18 feet 
more or less to the north line of an alley, thence eastwardly of the 
same width (of 18 feet) including the said alley in lines parallel 
with the north and south boundary lines of said entire lot 25 to the 

•j 

rear line of said lot 25, being the same premises conveyed to said 
Staub bv deed from Joseph Weaver dated September 15, 1874 and 
recorded in Liber No. 758 folio 322 of said land records. 

Third. All that part, of lot numbered 25 in Beatty & Hawkins 
Addition aforesaid, which is described as follows, to-wit: 

Beginning for the same at a point in the east line of High Street 
distant 38 feet measured northerly on said line from the southwest 
corner of said lot 25 (said point lying also in the north boundary line 
of that part of said lot 25 formerly belonging to Joseph Weaver) at 
its intersection with said east line of High Street and running thence 
northerly along said east line for the distance of seven inche*, thence 
easterly and parallel with the north and south boundary lines of said 
lot twenty-five (25) one hundred thirty feet to the rear line of said 
lot 25. thence southerly along said rear line seven inches to the north 
boundary line of said part of lot belonging to Joseph Weaver afore- 
said and thence westerly along said last named line and parallel with 
the north and south boundary lines of said lot twenty-five (25) one 
hundred and thirty feet to the point of beginning, being the same 
premises conveyed to said Staub bv deed from Mav E. and Lvdia I. 
Shoemaker dated October 28, 1874, and recorded in Liber No. 788 
folio 120, of the land records aforesaid, together with all the rights 
and appurtenances belonging to said real estate. 

To have and to hold the said real estate de c cribed as afore- 
7 said to said parties of the second part, for and during the term 
of their natural lives and of the longest liver thereof, as joint 
tenants; said Jacob F. Staub reserving the fee simple in said real 
estate to himself; but should said parties of the second part or any of 
them, survive said Jacob F. Staub, then and in that event, the fee in 
said real estate shall vest in said survivor or survivors of (said Jacob 
F. Staub’s said si c ters) the parties of the second part her or their 
heirs and her and their assigns. 

In Testimony Whereof the said Jacob F. Staub has hereunto set 
his hand and seal the day and year first hereinbefore written. 

(Signed) ' JACOB F. STAUB. [seal.] 

Signed, sealed and delivered in the presence of: 

JENKIN THOMAS. 

District of Columbia, To wit: 

I, Jenkin Thomas, a Notary Public in and for the District of 
Columbia, do hereby certify that Jacob F. Staub, party to a certain 
deed of indenture bearing date 9th day of April, A. D., 1878, and 
hereto annexed; personally appeared before me in said District on the 
day of the date hereof, said Jacob F. Staub being personally well 
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known to me as the person who executed said deed and acknowledged 
the same as and for his act and deed. 

Given under my hand and notarial seal this 9th day of April, 
A. D., 1878. 

JENKIN THOMAS, 

Notary Public. 

8 Exhibit “B.” 

% 

Will of Sarah J. McNcir. 

I, Sarah J. McNeir, of the City of Washington, District of Colum¬ 
bia, being of sound and disposing mind and memory, do make, pub¬ 
lish and declare this as and for my last will and Testament, hereby 
expressly revoking any and all former wills by me at any time made. 

Item 1. I give, devise and bequeath all my estate, real, personal 
and mixed of whatsoever kind and description, wheresoever the same 
may be situated and of which I may die seized and possessed, hereby 
expressly including any and all real estate which I may in any 
manner hereafter acquire, to my sister, Louise Staub, for and during 
her natural life, and, at and upon her death, I give, devise and be¬ 
queath all the rest, residue and remainder of my said estate to my 
nephew Millard F. Staub and Clifton Murray Deener, their heirs and 
assigns forever, to be equally divided between them share and share 
alike, as tenants in common. 

Item 2. I hereby nominate, constitute and appoint Lawrence Mal- 
lerv of the District of Columbia, executor of this my last Will and 
Testament. 

In Testimony Whereof, I have hereunto set my hand and seal, this 
24th day of June, A. D., 1909, at Washington, D. C. 

(Signed) SARAH J. McNEIR. [seal.] 

Signed, sealed, published and declared by Sarah J. McNeir, the 
above named testatrix, as and for her last Will and Testament in the 
presence of us, who, at her request, in her presence, and in the pres¬ 
ence of each other, have subscribed our names as witnesses 

9 thereto, this 24th day of June, A. D., 1909, at Washing¬ 
ton, D. C. 

(Signed) JOHN A. SWINDELLS, 

3328 Q St N. W. 

“ GEO. FREEMAN, 

1422 Wisconsin Ave. N. W. 

“ JULIUS A. MAEDEL, 

416 5th St N. W. 

I, Sarah J. McNeir, of the City of Washington, District of Colum¬ 
bia, being of sound mind, memory and understanding, do make, pub¬ 
lish and declare this a« and for a codicil to my last Will and Testa¬ 
ment, made and published by me on the 24th day of June, A. D., 
1909, in manner and form as follows: 

Codicil: I hereby revoke item two, (2), of my said last Will and 
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Testament and revoke the nomination, constitution and appointment 
of Lawrence Mallery, of the District of Columbia, as my executor 
and I hereby nominate, constitute and appoint, John A. Thompson 
of Washington, D. C., executor of my last Will and Testament. 

In Testimony Whereof, I have hereunto affixed my hand and seal 
this 3rd day of March, A. D., 1915. 

(Signed) SARAH J. McNEIR. 

Signed, sealed, published and declared by Sarah J. McNeir the 
above named testatrix, in our sight and presence as and for a codicil 
to her last Will and Testament, and, we, at her request, in her sight 
and presence and in the sight and presence of each, have hereunto 
subscribed our names as witnesses thereto, this 3rd day of March, 
A. D., 1915. 

(Signed) CHARLES J. WAGNER, 

Address The Evening Star, Washington, D. C. 

“ LILLIAN M. KEFAUVER, 

“ 1635 Wisconsin Ave. N. WWashington, D. C. 


10 Motion of Clifton Murray Deener Sc John A. Thompson to 

Dismiss Petition. 

Filed August 23, 1916. 

♦ * * * * * * 

Now come defendants, Clifton Murray Deener and John A. 
Thompson, Executor, and move the Court to dismiss the plaintiffs’ 
original petition filed in the above entitled cause, on the ground, 

First. That it appears upon the face of the said petition that plain¬ 
tiffs are not entitled to the relief prayed, or any other relief in the 
premises, in that they have no title or interest in the lands prayed to 
be partitioned by sale and for the rents and profits of which an ac¬ 
counting is sought to be had from defendants. 

Second. That it appears upon the face of the said petition that 
neither of the plaintiffs derived any title or interest in the lands 
sought to be partitioned and for the rents and profits of which an 
accounting is sought to be had under the deed of Jacob F. Staub, re¬ 
ferred to in the said petition and under which deed it appears upon 
the face of their petition, the plaintiffs solely reply. 

Third. That the aforementioned deed of Jacob F. Staub, created 
a joint tenancy among the five persons therein designated as grantees, 
the fee to same vesting in the survivor and none of the plaintiffs’ 
claim under this survivor, who, as appears upon the face of the 
plaintiffs’ petition, devised the lands to defendants Millard F. Staub 
and Clifton Murray Deener. 

Fourth. That it appears upon the face of the said petition that 
plaintiffs have a full, adequate and complete remedy at law, in the 
premises. 
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11 Fifth. And for other defects and reasons appearing on the 

face of the said petition. 

THOS. H. PATTERSON, 

Attorney for Defendants Clifton Murray 
Deener and John A. Thompson, Executor. 

Messrs. Leckie, Cox and Kratz, and Joseph T. Sherier, Attorneys for 
Plaintiffs. 

Sirs : Please take notice that the above motion will be calendared 
for hearing, on the first motion day of the October term, 1916. 

THOS. H. PATTERSON, 

Attorney for Defendants Clifton Murray 
Deener and John A. Thompson , Executor. 


Motion of Millard F. Staub to Dismiss Petition. 

Filed September 18, 1916. 

******* 

Now comes defendant Millard F. Staub and moves the Court to 
dismiss as to this defendant, the plaintiffs’ original petition filed in 
the above entitled cause on the ground: 

First. That it appears upon the face of the said petition that the 
plaintiffs are not entitled to the relief prayed, or any other relief in 
the premises, in that they have no title or interest in the lands prayed 
to be partitioned by sale and for the rents and profits of which an 
accounting is sought to be had from defendants. 

Second. That it appears upon the face of the said petition that 
neither of the plaintiffs derived any title or interest in the 
12 lands sought to be partitioned and for the rents and profits of 
which an accounting is sought to be had under the deed of 
Jacob F. Staub, referred to in the said petition, and under which deed 
it appears upon the face of their petition, the plaintiffs solely rely. 

Third. That the aforementioned deed of Jacob F. Staub created 
a joint tenancy among the five persons therein designated as grantees, 
the fee to same vesting in the survivor, and none of the plaintiffs’ 
claim under this survivor, who, as appears upon the face of the plain¬ 
tiffs’ petition, devised the lands to this defendant, together with the 
co-defendant Clifton Murray Deener. 

Fourth. That it appears upon the face of the said petition that 
plaintiffs have a full, adequate and complete remedy at law, in the 
premises. 

Fifth. And for other defects and reasons appearing upon the face 
of the said petition. 

THOS. H. PATTERSON, 
Attorney for Defendant Millard F. Staub. 



HENRY C. STAUB ET AL. VS. MILLARD F. STAUB ET AL. 9 

Messrs. Leckie, Cox and Kratz, and Joseph T. Sherier, Attorn ej^s for 
Plaintiffs. 

Sirs: Please take notice that the above motion will be calendared 
for hearing, on the first motion day of the October term, 1916. 

THOS. H. PATTERSON, 
Attorney for Defendant Millard F. Staub. 

13 Decree. 

Filed November 2, 1916. 

******* 

This cause came on to be heard at this term, upon the motions of 
the several defendants to dismiss the bill of complaint herein filed, 
and was argued by counsel; and thereupon, upon consideration 
thereof, it is this 2d day of November, 1916, Adjudged, Ordered and 
Decreed, that the said bill of complaint be and the same hereby is 
dismissed with costs. 

The plaintiffs having noted an appeal in open court to the Court 
of Appeals of the District of Columbia, the penalty of the appeal bond 
for costs is fixed at 100 dollars. 

By the Court: 

WENDELL P. STAFFORD, Justice. 

O. K. 

C. R. COLVIN, 

LECKIE, COX & SHERIER, 

Att’ys for Plaintiffs. 

Memorandum. 

November 24, 1916.—Bond on appeal for $100 approved and filed. 

Assignment of Error. 

Filed November 28, 1916. 

******* 

The court erred in holding that the estate created by the deed, 
filed as an exhibit to the bill of complaint, was a joint tenancy, 

14 and in dismissing the bill on that ground. 

LECKIE,' COX & SHERIER & 

C. R. COLVIN, 

Attorneys for the Plaintiffs. 

Designation of Record. 

* 

Filed November 28, 1916. 

******* 

The clerk in preparing the transcript of record in the above en¬ 
titled cause, will embody therein the following: 

2—3051a 
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1. Bill of complaint and exhibits. 

2. Motions to dismiss (two motions). 

3. Final decree dismissing bill. 

LECKIE, COX & SHERIER and 
C. R. COLVIN, 

Attorneys for the Plaintiffs. 
THOS. H. PATTERSON, 

Attorney for the Defendants. 


15 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
14, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 34518 in Equity, wherein Henry 
C. Staub, et al. are Plaintiffs and Millard F. Staub, et al. are De¬ 
fendants, as the same remains upon the files and of record in said 
Court. 

In testimonv whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 13th day of December, 1916. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3051. Henry C. Staub et al., appellants, vs. Millard F. Staub et al. 
Court of Appeals, District of Columbia. Filed Jan. 10, 1917. Henry 
W. Hodges, clerk. 
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IN THE 

(Court of Appeals, Biatrirt nf Columbia 


No. 3,051. 


Henry C. Staub, et al ., 
vs. 

Millard F. Staub, et al . 


BRIEF FOR APPELLANTS. 


Statement of Case. 

This appeal is from a decree of the Supreme Court of 
the District of Columbia, dismissing a bill for the partition 
of certain real estate situate in the District of Columbia, 
and known as part of lot 25 in Beatty and Hawkins Ad¬ 
dition to Georgetown. 

The bill shows that the land of which partition is sought 
was originally owned by Jacob F. Staub and that he con¬ 
veyed it, by deed dated April 9, 1878, to his five sisters, 
a copy of which deed is annexed to the bill as an exhibit, 
that the plaintiffs are heirs-at-law of four of these sisters; 
that the defendants are the devisees and executors, under 
the will of Sarah J. McNeir, the other sister, and the bill 
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charges that under the deed to the five sisters they became 
tenants in common of the property conveyed upon the 
death of the grantor, Jacob F. Staub. 

The defendants moved to dismiss the bill, upon the 
ground, among others, that by the terms of the deed the 
five sisters of Jacob F. Staub upon his death became joint 
tenants and that Sarah J. McNeir, as the survivor, was 
vested with the entire title which passed by her will to the 
devisees named therein. 

Assignment of Error. 

The court erred in holding that the estate granted bv the 
deed filed as an exhibit to the bill of complaint was a joint 
tenancy, and in dismissing the bill on that ground. 

t 

Argument. 

The deed in question conveyed to his five sisteis, parties 
of the second part “as joint tenants, for and during the 
term of their natural lives and the life of The longest liver, 
* * * to have and to hold the said real estate * * * 
to said parties of the second part for and during the term of 
their natural lives and of the longest liver thereof, 
as joint tenants; the said Jacob F. Staub reserving the 
fee simple in said real estate to himself; but should said 
parties of the second part, or any of them, survive the said 
Jacob F. Staub, then and in that event the fee in said real 
estate shall vest in said survivor or survivors of (said 
Jacob F. Staub s said sisters) the parties of the second 

part, her or their heirs and her and their assigns.” (R 

Pp. 4, 5.) 

The Code of the District of Columbia, Section 1031, 

provides: 
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“Every estate granted or devised io two or more 
persons in their own right including estates granted 
or devised to husband and wife, shall be a tenancy in 
common, unless expressly declared to be a joint ten¬ 
ancy ; but every estate vested in executors or trustees, 
as such, shall be a joint tenancy, unless otherwise ex¬ 
pressed.” 

It will perhaps not be seriously contended that if this 
rule of construction is applied to the language disposing 
of the remainder, a tenancy in common arose among the 
five sisters, all of whom survived said Jacob F. Staub. 
The language is clear that if the sisters “should survive 
the said Jacob F. Staub, then and in that event the fee 
in said real estate shall vest in said survivor or survivors 
of the parties of the second part, H,er or their heirs and her 
and their assigns ” It is urged, however, that the deed 
must be construed under the old common law rule, by which 
an estate granted to two or more persons should be re¬ 
garded as a joint tenancy unless the contrary intention 
appears. The old common law rule, however, could hardly 
be regarded as being in effect at the time the Code was 
adopted, on the contrary, it would perhaps seem more 
reasonable to regard the provision of the Code as making 
effective the rule which the Courts had already declared 
to be the proper one under modern conditions. The decis¬ 
ions of the Courts it is thought had changed the common 
law rule and the Code may be regarded as declarative of 
the rule which the modem decisions had announced to be 
the more reasonable. 

Prior to the adoption of the Code, it was observed by 
this Court, in Seitz v. Seitz, n App. D. C., 338 , 370 : 

“We fully recognize the fact that, however the case 
may have been in the past, neither, in our own country 
nor in England at this day is the construction favored 
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that would make a joint tenancy rather than a tenancy 
in common. It has been said that courts of equity are 
even astute to find reasons for the construction that 
from any given instrument of writing would raise a 
tenancy in common rather than a joint tenancy. And 
it is undoubtedly true, that, in the vast majority of 
cases substantial justice is done and effect given to 
the true intention of the parties by such construction.” 

In Galbraith v. Galbraith, 3 Scrg. & R., jpo, it was said: 

“Joint tenancy is at this day so far from being 
favored that the courts think themselves justified in 
exercising their ingenuity against them. In most in¬ 
stances it operated contrary to the opinion and intent 
of the parties.” 

The policy which the courts for years have declared, 
having been expressly enacted by Congress as the con¬ 
struction best giving effect to the real purpose and intention 
of the parties, ought certainly now be applied, unless it is 
plain that the intention of the instrument that is to be 
construed will be defeated by following the rule which is 
thus laid down. 

It is thought to be clear, however, that if no regard 
whatever be given to Section 1031 of the Code, and the 
language of the deed be construed as it would have been 
under the modem decisions, the result would have been the 
same. 

It was remarked by Chancellor Kent, in Wcsicott v. 
Cady, 5 Johns, Ch., 334 ( N . F.), 9 Am. Dec., 306 : 

“Where a legacy was given to two or more jiersons 
without any other, words to lay hold of to change the 
construction, they are joint tenants. But almost any 
expression or words denoting a different intention 
will alter the construction,” 
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In Freeman on Co-Tenancy, Section 2 5 , it is said: 

“That all parts of a deed should be given effect; 
if possible, that the grantor’s intention should be per¬ 
mitted to prevail, and that as no particular words were 
essential to the creation of a tenancy in common, any 
language indicating that the grantor intended to con¬ 
vey a several rather than a joint estate, should be 
permitted to accomplish the purpose for which it was 
so manifestly designed.” 

1 

Of course the prime rule of construction is to give effect 
to the intention of the composer. The intent is to be as¬ 
certained by a consideration of the particular instrument, 
and when once discovered will control all technical terms. 
As remarked by Chancellor Kent, in Jackson v. Myers, 3 
Johns ( N . Y.), 383 : 

“The intent, when apparent, and not repugnant to 
any rule of law, unit control the technical terms; for 
the intent and not the words is the essence of every 
agreement. In the exposition of deeds the construc¬ 
tion must be upon the view and comparison of the 
whole instrument, and with a view to give every part 
of it meaning and effect.” 

It is also well settled that where “words having a tech¬ 
nical signification are used, and it is evident from the con¬ 
text that the grantor used them in a sense differing from 
their technical one they are to be construed according to 
the sense in which the grantor understood them.” Butler 
v. Butler . 2 Mackey 96 . 

Where in one part of an instrument a grantor uses 
apt words to create a particular kind of an estate, and in 
another part of the same instrument uses entirely different 
words in creating another estate in the same parties and 
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property, it would seem reasonable to infer that a different 
kind of an estate was intended to be created. 

If the grantor intended to create the same kind of estate 
in both instances, it is remarkable that he did not use the 
same apt w r ords or some equivalent for them. Tue omis¬ 
sion to do so can only be accounted for upon the hypothesis 
that the idea of a joint tenancy in fee was not in the mind 
of the grantor, and that hence no instructions were given 
upon the subject to the draftsman of the deed. Lippincott 

v. Mitchell, 94 U. S., 767, 771. 

It is quite clear that the grantor created a joint life 
estate in his sisters and equally clear that he or the drafts¬ 
man of the deed was familiar with the technical words 
necessary to define and describe such an estate. The grant 
is to the sisters “as joint tenants for and during the term 
of their natural lives and the life of the longest liver. 
Not only are words indicating survivorship especially used, 
but the estate is expressly declared to be a joint tenancy. 
In the habendum clause the language is repeated, namely, 
they are to have and to hold the said real estate “for and 
during the term of their natural lives and of the longest 
liz>er thereof , as joint tenants.” 

The fee simple in the estate, however, was ex¬ 
pressly reserved to Jacob F. Staub himself, and ex¬ 
press provision was made for the termination of the 
joint life estate granted the sisters and the dispo¬ 
sition of the remainder upon his death. It seems plain 
from the striking difference in the character of the 
language used, in disposing of the remainder, that the 
testator had in mind the creation of an estate different in 
character from the joint life estate which had been created 
by words so aptly used and repeated for that purpose. The 
remainder is disposed of in the following language. 
“Should said parties of the second part or any of them 



survive said Jacob F. Staub, then and in that event the fee 
in said real estate shall vest in said survivor or survivors 
of the parties of the second part, her or their heirs and 
her and their assigns.” Why did the grantor use words so 
essentially different if he contemplated the creation of a 
joint estate in fee simple? By the express terms the fee is 
to vest in any of the grantees who are alive at the death of 
the grantor and her or their heirs and her and their assigns; 
the word “any” being a word of severance and meaning 
each, every, or each one of all, the clause in question can 
properly be considered to vest the title in each of the sur¬ 
vivors. Words of severance are always considered as in¬ 
dicative of an intention to create an estate in common. 

In Galbraith v. Galbraith, supra, the deed in question in 
the premises described the land as granted to “Them or 
any of them, to their or any of their heirs and assigns,” 
the habendum clause reading ‘To have and to hold, to them 
and their heirs, and assigns, forever.” 

In construing this deed the court said: 

“To them or any of them, their or any of their heirs, 
that is, them and each of them, their and each of 
their heirs; any heir which either of them might have; 
because, if either of them had an heir which took 
nothing, the word any would not be satisfied in its 
full extent. * * * The different parts of the deed 

should therefore be so construed, as to preserve con¬ 
sistency throughout. Now, supposing an intent to 
give a tenancy in common to be shown in the premises, 
the words of the habendum, to them and their heirs, 
may be understood, as referring to the premises, to 
them and their heirs, as aforesaid, that is to say 
to them or any of them, their or any of their heirs. 
Bambaugh v. Bambaugh, n S. & R., 191 , Shirlock v. 
Shirlock, 5 Pa. St., 367 , Miner v. Brown, 133 N. Y., 
308 , 313 ” 




In the case of Bambaugh v. Bambaugh, supra, die estate 
was granted in the premises “to the said Conrad and 
Abraham Bambaugh, and to their heirs and assigns”; and 
in the habendum “to the said Conrad and Abraham, their, 
and each of their heirs and assigns, to the only proper use 
and behoof of the said Conrad and Abrahmn, thAr, and 
each of their heirs and assigns forever” In construing 
this deed it was said that the word each indicated an intent 
on the part of the grantor to create a several, rather 
than a joint estate, and it was accordingly held that the 
estate granted was a tenancy in common and not a joint 
tenancy. 

If it were the intention of the grantor in this case to 
create a fee in his sisters as joint tenants, why did he 
use the words “her or their heirs and her and their assigns” ? 
If he intended the survivor and her heirs to have the entire 
estate, then the words “her or their heirs and her and their 
assigns” are meaningless. If these words are to be given 
any effect would it not seem that their use in connection 
with the word “any” indicates an intention on the part of 
the grantor to give an estate to each and all of his sisters 
who were living at his death, and the heirs of each of 
them. By this construction the instrument would provide 
equally for all the objects of his bounty,—each of his 
sisters and any heirs any of them might have. It is sub¬ 
mitted that such a construction would be more likely to 
give effect to the intent and purpose of the grantor than a 
construction of the deed that would make the estate a 
joint tenancy. 

The objection was urged in the court below that the 
suit could not be maintained because it necessitated a trial 
of the title to the property, and that the court was with¬ 
out jurisdiction on that ground to entertain the bill. It 
will be observed that there were no disputed facts to be 
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tried but that the whole question turned upon the proper 
construction of the deed. In this connection this court, 
in Taylor v. Leesnitser, 37 App. D. C., 35b, 35#, said: 

“In this case, however, there are no disputed ques¬ 
tions of fact, the real question being the interpreta¬ 
tion of the will; and inasmuch as no objection has 
been or is now made to the jurisdiction, we see no 
reason why the case may not be disposed of in this 
proceding, and thus save the parties additional, and, 
under the circumstances, needless, expense.” 

The trial court, accordingly, held, that this was no obstacle 
to the maintenance of the suit. Indeed, if the plaintiffs 
had been compelled to resort to an action at law, it is 
difficult to see how they, claiming as tenants in common 
with the defendants, could have secured complete and ade¬ 
quate relief in a court of law. 

It is respectfully submitted that the decree of the court 
below was erroneous and should be reversed. 

A. E. L. Leckie, 

Joseph W. Cox, 

Joseph T. Sherier, 

C. R. Colvin, 

Attorneys for Appellants. 
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Statement of Case. 

This is an appeal from a decree of the Supreme Court of 
the District of Columbia dismissing the bill of complaint 
filed by appellants in equity cause numbered 34518 . 

The appellants, who will hereinafter be called plaintiffs, 
in this proceeding sought to have the court decree a parti¬ 
tion by sale of certain real estate situate in the District of 
Columbia. 

lj 
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The appellees were named as parties defendant in the said 
cause and will hereinafter he so designated. 

The plaintiffs also, as an incident to the principal relief 
sought, prayed for an accounting for certain rents and profits 
from defendant John A. Thompson, executor of the estate 
of one Sarah J. McNeir, deceased. 

The bill of complaint shows upon its face that on April 
1878. one Jacob F. Staub executed and delivered a certain 
deed, which was duly recorded, by which he conveyed the 
real estate, which is the subject-matter of this suit, to his 
five sisters, Mary A. Godey, Catherine Staub, Margaret E. 
Staub, Sarah J. McNeir, and Louise Staub,. this deed of con¬ 
veyance, so far as the granting and habendum clauses are 
concerned, being in the following langauge: 

“The said Jacob F. Staub, in consideration of the 
natural love and affection he bears to his said sisters, 
parties of the second part, and in further considera¬ 
tion of the sum of ten dollars, * * * has 

granted, bargained and sold, aliened, released, and 
confirmed, and by these presents does grant, bargain, 
and sell, alien, release, and confirm to the said 
parties of the second part, his said sisters, as joint 
tenants, for and during the term of their natural 
lives and the life of the longest liver, the following 
described real estate, lying and situated in said 
Georgetown in said District, viz:” (the real estate 
sought to be partitioned in this suit is included in this 
grant). 

“To have and to hold the said real estate described 
as aforesaid, to said parties of the second part, for and 
during the term of their natural lives and of the 
longest liver thereof, as joint tenants; said Jacob F. 
Staub reserving the fee simple in said real estate to 
himself ; but should said parties of the second part 
or any of them, survive said Jacob F. Staub, then and 
in that event, the fee in said real estate shall vest 
in said survivor or survivors of (said Jacob F. Staub’s 
said sisters) the parties of the second part her or their 
heirs and her and their assigns.” 


j 



The bill of complaint further alleges that all of the 
grantees in the said deed survived Jacob F. Staub, the 
grantor; that all of the grantees, except the said Sarah J. 
McNeir, died intestate; that the said Sarah J. McNeir sur¬ 
vived all of the other grantees for a period of more than six 
years, and that she, as such survivor, died, testate and with¬ 
out issue, on or about June 5, 1016, leaving a will, in which 
she devised all of her property to the defendants Millard F. 
Staub and Clifton Murray Deener, defendant John A. 
Thompson being named as executor of this will; a copy of 
the aforementioned deed of Jacob F. Staub and a copy of the 
said will of Sarah J. McNeir being made a part of plaintiffs’ 
bill of complaint. 

The bill alleges that the plaintiffs and defendant Millard 
F. Staub are the heirs at law of the five grantees of the said 
deed of Jacob F. Staub, and that, together with the said 
Clifton Murray Deener, one of the grantees under the will 
of the said Sarah J. McNeir, are tenants in common of the 
real estate sought to be partitioned. 

The theory upon which plaintiffs’ suit was predicated was 
that the aforementioned deed of Jacob F. Staub created a 
tenancy in common in his five sistefs, the grantees therein. 
Defendants’ theory of the said deed was that it created a 
joint tenancy. Under the view as held by defendants, Sarah 
J. McNeir, having survived all of the other grantees, was 
seized in fee simple of the entire property, and her devisees, 
defendants Millard F. Staub and Clifton Murray Deener, 
took all of the said property under the will of the said Sarah 
J. McNeir, as tenants in common, in fee simple. 

All of the facts above recited appearing on the face of 
plaintiff's’ bill of complaint, the defendants, by two several 
motions, moved the court to dismiss the bill of complaint. 
Among the grounds assigned for this motion were that it 
appeared from the bill that plaintiffs had a full, adequate 
and complete remedy at law in the premises; also that the 
plaintiffs had no title or interest in the lands sought to be 
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partitioned, in that the deed under which they claimed as 
heirs at law of the grantees conveyed a joint tenancy in fee, 
and that defendants Millard F. Staub and Clifton Murray 
Deener were the sole devisees of the survivor of these joint 
tenants. The court sustained these motions and dismissed 
plaintiffs’ bill of complaint. 

ARGUMENT. 

The Title to the^Lands i ^Disputed. 

° 7. 

Inasmuch As it appears in the face of the bill (R., p. 2) 
that defendants Millard F. Staub and Clifton Murray Deener 
claim to be the sole owners in fee simple of all the property 
sought to be partitioned, while the plaintiffs claim to be 
tenants in common with these defendants, the title to the 
property is contested, and the court had no jurisdiction to 
decree a partition of the same. Equity is powerless to de¬ 
cree a partition of lands in a proceeding where the legal 
title is put in issue by the pleadings. 

Jordan vs. O’Brien, 33 App. D. C., 189. 

Hassler vs. Williams, 34 App. D. C., 319. 

Taylor vs. Leenitzer, 37 App. D. C., 356. 

Clark vs. Roller, 199 U. S., 541. 

Plaintiffs Have No Interest in the Property Sought 

to Be Partitioned. 

The deed from Jacob F. Staub to his five sisters, Mary A. 
Godev, Catherine Staub, Margaret E. Staub, Sarah J. McNeir, 
and Louise Staub, created a joint tenancy between the 
grantees and not a tenancy in common. At the time this 
deed was made, April 9, 1878, there was no statute in force 
in the District of Columbia similar to section 1031 of the 
D. C. Code, and the common-law rule prevailed. An estate 
granted to two or more persons, their heirs and assigns, was 
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construed to be a joint tenancy, unless the language of the 
deed itself showed that a tenancy in common was created. 
Had the deed under which the plaintiff in this cause claimed 
not contained, both in the granting clause and the haben¬ 
dum, the words “as joint tenants,” “for and during the 
term of their natural lives and the life of the longest liver,” 
the deed would still have created a joint tenancy, for the rea¬ 
son that there is nothing within the four corners of the deed, 
reading the same in its entirety, which can be construed as 
creating a tenancy in common. Stripped of all phraseology, 
excepting that which is necessary in determining the estate 
granted, the deed would read (R., pp. 4-5) : 

“the said Jacob F. Staub, * * * has granted, 

bargained and sold, aliened, released, and confirmed, 
and by these presents does grant, bargain and sell, 
alien, release, and confirm to the said parties of the 
second part, his said sisters, as joint tenants, for and 
during the term of their natural lives and the life of 
the longest liver.” (here follows a description of the 
property). 

“To have and to hold, the said real estate described 
as aforesaid to the said parties of the second part, for 
and during the term of their natural lives and the life 
of the longest liver thereof, as joint tenants; said 
Jacob F. Staub, reserving the fee simple in said real 
estate to himself, but should the said parties of the sec- 


Williams on Real Property, 4th edition, pages 129-180, 
says: 

“An estate in fee simple may also be given to two 
or more persons as joint tenants. The unity of this 
kind of tenure is remarkably shown by the words 
which are jinade use of to create a joint tenancy in 
fee simple!# The lands intended to be given to joint 
tenants in TO aiw yffS- TO Ml 


ond part, or any of them, survive said Jacob r . Staub, 
then and in that event, the fee in said j:^flStatfiL.gihalI 
vpgf. ir| gfljd pirvivor or survivors of said Jacob F. 
'staub (bissisters), the" parties~of the second part, 
her nr their hmrg anrl her nnrl their assigns.” 
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heirs, or to them, their heirs and as signs, although the 
— hPJLEfc.iif I in^af-ther n 'niH^ TjSIlTSucceed to the inher¬ 
itance, provided the joint t enancy be allowed to con- 

. tlfi iie; thus if lamb he given to A, B and 0 and their 

heirsA A. B and 0 will together be regarded as one 
person, and when they are all dead, but not before, 
the lands will descend to the heirs of the artificial 
person (so to speak) named in the gift. The sur¬ 
vivor of the three, who together composed the tenancy, 
will, after the decease of his companions, become en¬ 
titled to the whole land. While they all lived each 
had the whole: when any died, the survivors or sur¬ 
vivor can have no more. The heir of the survivor is, 
therefore, the person who alone will be entitled to 
inherit to the entire, exclusion of the heirs of those 
who may have previously died.” 

See also Freeman on Co-Tenancy and Partition, 2nd 
edition, sections 24 and 25. 

See also Mayburry vs. Brien. 15 Pet. (U. S.), 21. 

“The Court of Appeals of the District of Columbia 
has held in a number of cases, prior to the enactment 
of the Code, that joint tenancies were created by deeds 
or devises to two or more persons, their heirs and as¬ 
signs without the use of the words, ‘as joint tenants.’ ” 
O’Brien vs. Poughtery, 1st App. D. C., 148. 
Alsop vs. Fedarwisch, 9th App. D. C., 408. 
Seitz vs. Seitz,, 11th App. D. C.. 858. 

In the case of O’Brien rs. Poughtery. supra, the language 
of the will was: 

“T do therefore, give and bequeath to my dear 
wife, Mary O’Brien. * * * all the property of 

which T may die possessed, and in expectancy, both 
real and personal wherever found * * * and all 

my right, title, and interest in and to the same during 
her life, * * * and after her death to revert to 

my surviving children.” 

Held, that this devise created a joint tenancy among the 
children, after the death of the life tenant. 


« 
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In Alsop vs. Fedarwisch, supra, a deed of conveyance exe¬ 
cuted on September 7, 1869, purporting to convey certain 
real estate in the District of Columbia in fee simple to one 
Joseph Frank and Kunigunder Frank, as parties of the sec¬ 
ond part, their heirs and assigns forever, held by the court: 

“that joint tenancy existed in the District of Colum¬ 
bia, however much disfavored and however greatly it 
may contravene the intentions of the parties to the in¬ 
strument creating it, cannot now, of course, be rea¬ 
sonably questioned for a moment. It is for the legis¬ 
lative powers of the Government to abolish it and not 
for the courts. The doctrine that a conveyance by 
deed to two or more persons, creates a joint tenancy, 
when it does not in exceptional cases create a tenancy 
by the entirety, unless apt words are used to show a 
contrary purpose and sufficient to create a tenancy in 
common, is too well established, not only as a rule of 
law, but likewise as a rule of property to be seriously 
questioned at this late day. * * * The terms of 

the deed both in the general granting clause and 
in the habendum clause are those that have been used 
from time immemorial for the creation of joint tenan¬ 
cies, and which have always and uniformly been con¬ 
strued to create estates in joint tenancy.” 


_ In Seitz vs. Seitz, supra , which dee d it is i^ f ^ t.in^ in 
note, in connection with .the case at bar, wa» mada,on -Afw4- 

11 1 c>—~h ' Al__ _ _ j I 1 T 1 . 


11, 18 79? ^aTitthB mo re than a year after the deed uow bait er _ 1 

considered, and which was also a conveyance by one member n 
of a family to others of the family, one Joseph Franklin / / 
Seitz conveyed a life estate in certain property to his mother. 
Mary Elizabeth Seitz, and a remainder in fee simple in two 
undivided third parts of the property to one Alice E. Seitz, 


his brother’s wife, and Charles Leo Seitz, a younger brother. 
Whether this conveyance of a two-thirds interest in the prop¬ 
erty in fee to the two said grantees, to take effect after the 
termination of the life estate in the whole, created a joint 
tenancy or a tenancy in common, was a question the Court 
of Appeals of the District of Columbia was called upon to 
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determine, the one-third interest, which was at that time not 
conveyed, being subsequently conveyed to Alice E. Seitz, 
one of the two aforementioned grantees and the survivor of 
the two. It will be helpful to the court to note the exact 
language used in conveying this two-thirds interest, which 
was as follows: 

“The said party of the first part * * * has 

granted, bargained and sold, aliened and enfeoffed, 
released, conveyed and confirmed and doth by these 
presents grant, bargain and sell, alien, enfeoff, release 
and convey and confirm unto the said parties of the 
third part, their heirs and assigns, two undivided 
third parts of the hereinbefore described premises 
with the appurtenances thereof, subject to the life 
estate of the said party of the second part; to have 
and to hold the said two undivided third parts of the 
hereinbefore described premises, with the appurte¬ 
nances thereof, unto and to the use of the said parties 
of the third part, their heirs and assigns, to their sole 
use, benefit and behoof forever." 

Alice E. Seitz, one of the two grantees therein, survived 
the other and subsequently acquired the remaining one-third 
interest in the property, thereby claiming title to the entire 
estate in fee simple. The minor children of the grantee, 
who died, filed a bill asking the partition of the property, on 
the ground that they were tenants in common with the said 
Alice E. Seitz, on the theory that the deed created a tenancy 
in common, and not a joint tenancy, and the Court of 
Appeals said: 

“We are compelled to recognize the fact that it is 
an inflexible and inexorable rule of the common law 
repeatedly declared to be in force in the District of 
Columbia and become an absolute rule of property, 
which could not be disregarded without disturbing a 
vast number of titles and unsettling the whole law of 
real estate, that a conveyance of land to two or more 
persons without any sufficient indication of the inten¬ 
tion in the instrument of conveyance that the grantees 
are to hold in severalty, is to be construed as a joint 


I 
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tenancy, and not as a tenancy in common, whatever 
may have been the true intention of the parties in 
that regard. We know that this rule of the common 
law has been changed almost everywhere else by stat¬ 
ute; but that Congress of the United States has not 
thought proper to change it in the District of Colum¬ 
bia, notwithstanding that its attention has been called 
to the subject; and we are bound by the rule as it 
stands.” 

“We are not entirely certain, however, that in ap¬ 
plying the rule in the present case, we are frustrating 
the intentions of the parties. There are many cases 
of family settlement, and for all that we know to the 
contrary, this may be one of them, where the idea of 
survivorship and the retention of property in the 
hands of those immediately concerned, is the dom¬ 
inant idea, and the application of the law of joint 
tenancy, works no wrong to their purpose. But how¬ 
ever this may be, the law is inexorable wherever it 
applies, even though its results may be to exclude the 
claims of helpless infancy; and the question for us to 
determine here is whether it applies to this case. 
* * * 

“Beyond all question, the granting clause in the 
deed, if taken alone, and without reference to the pre¬ 
vious recitals or to the subsequent habendum and 
tenendum clauses, creates a joint tenancy, and nothing 
else. The grant is ‘unto the said parties of the third 
part, their heirs and assigns,’ words which from time 
immemorial have always and invariably, in the 
absence of statutory provisions to the contrary, been 
construed as creating a joint tenancy. This much, 
of course, is not controverted by any of the parties 

to the controversy.” . 

“But it is claimed that by the previous recitals, by 
an expression in the habendum and tenendum clause 
indicating severalty, and by the fact that the convey¬ 
ance itself operates as a severance, in favor of the 
grantor of the joint interest declared by the deed to 
have previously existed in him in trust, and that no 
reason appears thereafter for the continuance of a 
joint interest in the other parties, enough appears to 
warrant a construction of the instrument as creating 

2 j 
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a tenancy in common. * * * Great reliance is 

placed by appellees upon the indication which they 
claim to be afforded by the word ‘sole 7 in the haben¬ 
dum and tenedum clause. The argument is that the 
word means several; and that, when it was provided 
that the grantees should hold the property granted, 
‘to their sole use, benefit and behoof forever,’ the 
terms used were the equivalent of *their several use, 
benefit and behoof forever. 7 But we cannot acquiesce 
in the soundness of this argument. The word ‘sole’ 
does not mean several * * * as was said by this 

court through the Chief Justice, in the case of Rath- 
bone vs. Hamilton, 4th 4pp. D. C., 475-489, ‘the 
words quoted are no more than a common formula 
found transcribed in many deeds, and in that case 
they were held not to be intended to create a separate 
estate in a married woman. 7 71 

“ * * * The draftsman of the deed now before 

us for construction was evidently familiar with the 
legal form of expression and the general requirements 
of a deed. This is clearly manifested by the general 
phraseology of the deed and by the evidence of the 
recitals. If he was utterly ignorant of the difference 
between a tenancy in common and joint tenancy, 
which we would be compelled to assume by the argu¬ 
ment of the counsel for the appellees, it is strange 
that such ignorance was not otherwise manifested. 
The law upon the subject was well settled and uni¬ 
form; and it was not unknown even to the class of 
laymen in the District of Columbia to whom recourse 
was often had for the preparation of deeds, as well as 
for their acknowledgment. Adapting to the present 
case the language of the Supreme Court of the United 
States, in the case * * * of Lippincott vs. 

Mitchell, ‘it is very remarkable that, in the mass of 
redundant verbiage, employed in this case, no words 
clearly apt for the creation of a tenancy in common 
are to be found, if it was the intention to create such 
a tenancy: and the omission can only be accounted 
for upon the hypothesis that the idea of a tenancy in 
common was not in the mind of either of the parties, 
and therefore no instruction was given on the subject. 
The probabilities, indeed, are that nothing was said 
or thought by any of the parties to the transaction 
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with reference either to joint tenancy or to tenancy 
in common; but this leaves them to the application 
of the ordinary rules of the common law as to the 
construction of the instrument which they exe¬ 
cuted.’ ” 

Tt is respectfully submitted that the deed in the case at 
bar, construed in the light of the law of the District of 
Columbia existing at the time the same was made and deliv¬ 
ered, and as such law was interpreted by the foregoing de¬ 
cisions of the Court of Appeals of the District of Columbia, 
created a joint tenancy in the grantees, and that the plain¬ 
tiffs herein have no title to the property sought to be parti¬ 
tioned. 


Rules for Construction of Deeds. 



The instrument must be construed as a whole and its 
various parts reconciled if possible. 

If two clauses are so repugnant that they cannot stand, 
the first will be sustained and the latter rejected; but this 
rule does not prevail where there is room for construction 
where reconcilement is possible, or where the inconsistency 
between clauses is so great as to avoid the deed for uncer¬ 
tainty, nor will the rule be extended to a case of repugnancy 
between parts of the same clause. Again, subsequent words 
of a doubtful import will not be so construed as to contradict 
preceding words. 

The habendum may limit, restrain, lessen, enlarge, ex¬ 
plain. vary or qualify, but not totally contradict or be ' 
pugnant to the estate granted in the premises, and if t 
habendum is repugnant to the grant, the former will be con 
trolled by the manifest intent and terms of the grant, where 
the purpose thereof can be clearly ascertained from the 
premises, and the premises contain proper words of limita¬ 
tion. Repugnant words must also yield to the purpose of 
the .grant, when the latter is clearly ascertainable from the 
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premises of the deed, although such repugnant words stand 
first in the grant. 

13 Cyc., pp. 619, et seq. 

It is submitted, however, on behalf of the defendants that 

there is no ambiguity in the deed in this case, and that there 

are no repugnant words. The words “as joint tenants,” “for 

and during the term of their natural livevS and the life of the 

longest liver” occur both in the granting clause and in the 

habendum and tenendum, and there is no word in either the 

granting clause, in the habendum or tenendum, or in anv 

• 

covenant, inconsistent with the idea of joint tenancy. 


Construction of Words and Phrases. 

'The use of the words ‘joint tenants,’ in the ap¬ 
propriate places in a deed of conveyance, is sufficient 
to create a joint tenancy under the statute of this 
State, without the use of the words ‘and not an estate 
of tenancy in common’ or their equivalent.” 

Coudert vs. Earl, 45th N. J. Eq., 654. 

In this case it was held that the following words in a deed 
are proper and sufficient to create an estate in joint tenancy: 

“Grant, bargain, etc., unto the said party of the 
second part, as joint tenants, their heirs and assigns,” 
and in the habendum clause “to have and to hold 
unto the said party of the second part in joint ten¬ 
ancy, their heirs and assigns, to them and their 
proper use, etc.” 


The term “and to the longest liver of them” used in a will 
was held sufficient to create a joint tenancy as a part of an 
estate (personalty). 

Pierce vs. Baker. 58 N. Hampshire, 531. 




■I 


13 



Appellants’ Authorities 


It is respectfully submitted that the following authorities 
cited by the appellants do not sustain their contention. The 
case of Seitz vs. Seitz, supra, held a deed similar in form to 
the one herein considered to create a joint tenancy. 

In Galbraith vs. Galbraith, 3 S. & R., 390 (Pa.), the lan¬ 
guage of th e granting claus e of the. 
l **'l'?) l * l l,heTff ^ffier Por^^y_oi tneir heirs or assigns.” The 
habendum, “To thei^^neir heirs and assigns forever.” The 
court said that if the premises (the granting clause) of the 
deed had contained the same language as the habendum, it 
could have been nothing but a joint tenancy. The court 
held, however, that the word “any” used in the granting 
clause created a tenancy in common. The word “any” was 
there used in a very different sense from that in which it 
was used in the deed of Jacob P. ^rmb lv ^ nrn it 


tended 


ggTOTleJ g ' ^ rnn ^° r Ty^faK^ , Staub) ha ving 

In Bambaugh vs. Bambaugh, 11 S. & R. (Pa.), 191, the 
granting clause of the deed was as follows: 

“ ‘To the said (grantees) and to their heirs and as¬ 
signs.’ The habendum, ‘To the said (grantees), 
their and each of their heirs and assigns, to the only 
proper use and behoof of the said (grantees), their, 
and each of their heirs and assigns forever.’ ” 

Here, of course, words of severance were used, making the 
deed radically different from that on which the plaintiffs 
herein rely. 

In Lippincott vs. Mitchell, 94 U. S., 767, the granting 
clause read as follows: 


“ ‘To the said (grantee) her heirs and assigns for¬ 
ever.’ The habendum, ‘to have and to hold the 
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above-granted and described premises, * * * 

unto the said (grantee) , her heirs and assigns, to the 
sole use, benefit and behoof of the said (grantee), 
her heirs and assigns forever/ ” 

The question involved in that case related to the separate 
estate of a married woman under the law of Alabama. The 
court in its opinion said: “Tt (the case) depends upon a 
branch of the local law of real property.” 

In Butler vs. Butler, *2 Mackey, fi'>. the question involved 
was the construction of a wifi. The language of the will 
giving rise to the controversy was as follows: 

“After the death of my said wife, I give and be¬ 
queath to Elizabeth Catherine Earhart, my daughter, 
and my son. Ferdinand Butler, and to my daughter 
Mary Virginia Butler, (certain real estate), and after 
the death of Ferdinand Butler and his daughter 
Sarah Butler. T desire and request that the interest 
in property bequeathed to said Ferdinand Butler, 
shall then revert to my heirs at law.* 9 * * * “And 

after the death of mv said wife. Sarah Butler, T give 
and bequeath to my sons William Joseph Butler and 
John A. Butler (certain other real estate)/’ 

The court, said: 

“The mere devise to the two sons. William Joseph 
and John A. Butler, without more, would give a life 
estate in joint tenancy. Such a devise, after a pre¬ 
vious devise of the same nropertv for life, would be 
considered hv some courts a gift of the fee, hut it 
would still he a joint tenancy. But on both questions, 
viz., whether it he a life estate, merely, and whether 
in joint tenancy or in common, light is thrown on the 
intention of the testator from other parts of the will. 
Tn the previous clause to the one in controversy, if we 
omit the reference to Ferdinand Butler’s daughters, we 
will have a devise to a son and two daughters, gener¬ 
ally, with a provision, that after the death of the son. 
the interest in the property bequeathed to him shall 
revert to the testator’s heirs at law.” 
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All that the court did was to reconcile inconsistent clauses 
of the will. 

In Wescott vs..Cady, 5 Johns Ch. (N. Y.), 334, the con¬ 
struction of a will was in issue. The residuary clause of 
the will provided that all the rest and residue of testator’s 
estate real and personal should go to his brother, Charles 
Chinn, and his sister, Sarah Wood, to them, their heirs and 
assigns forever. The testator further provided that all the 
children of the said brother and sister should have an equal 
share of everything he should leave, and that, if his brother 
died without children, the children of his sister should enjoy 
the whole between them equally. The court said: 


“If the will had stopped with the bequest of the rest 
and residue of the estate to the brother and sister, ‘to 
them, and to their heirs forever,’ it would have been 
a joint tenancy.” * * * “But, * * * the 

testator added ‘that all the children of his brother and 
sister were to have an equal share of everything he 
left, and, that if his brother died without children, 
the children of his sister should enjoy the whole be¬ 
tween them equally. This was allowed to make the 
devise create an estate in common, for otherwise the 
children of the grantees, could not have taken ‘an 
equal share.’ ” 


It is to be observed that none of the cases cited by appel¬ 
lants in their brief have held that a conveyance at common 
law, to two or more persons, their heirs and assigns, created 
anything but a joint tenancy. And in addition to this lan¬ 
guage, in the deed of Jacob F. Staub, the estate created is 
expressly described both in the grant and habendum as a 
joint tenancy (R., pp. 4-5). Appellants’ contention that sec¬ 
tion 1031 of the Code of Laws for the District of Columbia 
is declaratory of the rule previously applied by the courts in 
interpreting deeds of this character is not well founded. 
The decision in the case of Seitz vs. Seitz, supra, decided in 
1897, construing a deed made a year after the deed of 
Jacob F. Staub, held otherwise. 
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It is respectfully urged that the decree of the court below, 
dismissing plaintiffs’ bill of complaint, was not error and 
that the same should be affirmed. 

Respectfully submitted, 

THOMAS H. PATTERSON, 

Attorney for Appellees. 
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